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ofTribe Indians vs. Jones P. Veazie & another.Penobscot

Exception superiorin a todeed—construction Government thattitleof. of
aborigines. plaintiff strengthIn real action must own title.recover on hisof

Indians,In a Massachusetts,deed from tbe Penobscot to tbe Commonwealth of
releasing title,right, lyingall and interest to the lands on sideeach of the

river, commencing extending upatPenobscot Nichols Rock and the river
“thirty miles, Exceptingfollowing reservingwas the clause: and to the said

Oldtown, includingtribe all the islands in said river above said Oldtown
Island, thirty Held, lyingwithin the limits of the said that five islandsmiles^”

Island,along exception.ofside Oldtown were not embraced within the
government superior aborigines.The title the is to ofof that the

conveyed grantor ancestor,thethe State land to of theWhere defendants’ more
thirty years ago, defendants, theyand claim,than the and those under whom

possession duringhave the and claimedheld to be the owners of the land all
time, competent Indians, appearthat it is not for a tribe of dowho not to have

any premises, question regularity bytitle to the to the of the the State.sale

report.On
op entry, in of a resolve ofWrit specialbrought pursuance

Maine, 1868,5,the of Eeb. to recover fiveapprovedlegislature
“river, Islands,”small islands Penobscot known asin lyingGrassy

village, Island,above the Indian on the end oflower Oldtown
Oldtown,called notand above but the island called Old-alongside

town Island.
Plea, issue and statute of limitations.general

8, 1796,The into casethe aplaintiffs put treaty Aug.dated
“ Dane, Davis,between William Nathan and Daniel com-Shepard,

missioners, and authorized andduly appointed fully empowered by
Massachusetts,the ofCommonwealth to treat and withstipulate

Indians,the of claimPenobscot tribe lands onrespecting they
Orono,the one andriver,Penobsot on Nicketumbar-part, Opsang,

vit, Peace, and Sebattis chiefJoseph Wyarsomeeggasett, Neptune,
tribe,of the themselves and for tribe,”said for their said wherein
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“ and annualimmediateof thethat,it is in considerationstipulated
” named, for them-chiefssaidtheof the articles thereinpayment

“ to theandrelease, quitclaimdo relinquish,selves and tribe grant,
interest, claim toandtribe’sCommonwealth, the said right,said
Penobscot, beginningthe Riveron sides ofall the lands both

Rock, soNicholsatJonathannear Colonel dwelling-house,Eddy’s
line,directin amilesthe said rivercalled, and thirtyupextending

thereof,river, on each sidecourse of saidto the generalaccording
all the islandstribehowever, to the saidand reservingexcepting,
Island, withinOldtown, Oldtownsaidriver, includingabovein said

miles.”limits of the saidthe thirty
to the Com-their said chiefsthe same tribedeed from byAlso

tenor.Massachusetts, same date andof theofmonwealth
in the resolves:Plaintiff put following

Indians,ofPenobscot tribeResolved, That the of thegovernor
tribe, the adviceunderchiefs and a of saidthe majorityprincipal

islandto sell a certainand are authorizedof their be herebyagent,
Island, and nearriver, abovecalled situatedin Penobscot Smith’s

and a halfcalled, about one acreFalls, so andOldtown containing
' andWinslow; of theland, and the deed governorof to Nathan

toislandIndians, saidchiefs of said tribe of conveyingprincipal
theWinslow, when andsaid countersigned by land-agentapproved

State, of aand held as evidencethis shall be considered goodof
courts within and for thisthe fee of said island in alltitle to judicial

the of said islandState; forand the consideration-money purchase
to the use ofto the Indian to bebe appropriatedshall agent,paid

the and council shall direct.Indians as governorsaid
27, 1829.Feb.Approved

State,Resolved, the of this Avith theThat land-agent jointly
Massachusetts, be, and he is authorized andof herebyland-agent

and of all such smallto sell deeds quitclaim,empoAArered convey by
in theState, maytracts or of land this as remain undividedgores

States, time time,of said from to as shall come to hisproperty they
the offor benefit said States.knowledge,

3,March 1829.Approved



DISTRICT,404 EASTERN 1870.

Penobscot Tribe of Indians v. Yeazie.

resolution, the of Massa-Also, the bypassed legislaturefollowing
:chusetts

Commonwealth,Resolved, the thisThat of conjointlyland-agent
be, he isMaine,with the the andof State of herebyland-agent

authorized and deeds ofto sell and quitclaimbyempowered convey
Maine,all such of fromsmall tracts or of land in the Stategores

time the ofto time as shall to his for benefitcome knowledge,they
itthe two States of Massachusetts and Maine. Provided appears

theevident same are owned said States.by
■ 18,Eeb. 1829.Approved

A deed in from the ofof the land-agentspremises controversy
20,1837,Massachusetts, Lord,Maine and to dated JuneNathaniel

recorded.duly
todeed, 1839, recorded, Lord15,A dated and fromJan. duly

of the sameSamuel Yeazie premises.
1868,It died and that12,that Yeazie MarchSamuelappeared

law;the deeddefendants his heirs at that when the andare treaty
executed, of and werewere that the town Oldtown Oronopresent

thenthemthe wholeunincorporated, territory comprising being
known as Plantation.Stillwater

defendants,It also that the and those under whomappeared they
claimed, deed,had to theircontinued the underoccupy premises

own,their and from the date of theas adversely, peaceablyopenly,
to Lord.deed

on the of the that theIt bypart plaintiffs, land-agent,appeared,
158, islands,1835,of c. these andof Public Lawsvirtue surveyed

land-office,his recorded in the marked these islands as theon plan,
theof plaintiffs.property

to the fullThe case was referred court to suchrender judgment
of theas the rights parties required.

Reed,B. for theT. attorney-general, plaintiffs.
18, 1829,and 3,That the resolves of March did notFebruary

the in is thefromevident resolvecontemplate controversy,islands
February Hence if the Statesof owned the islands27th. in com-
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sell,the tomon, the resolves conferred no onauthority land-agents
126; 2on Kent’s Com.and their deed is void. Story Agency, §

620 et seq.
that islands were owned in commonThere is no evidence the by

States; not, the theand if sale was not withinthe werethey
conferred.authority

in the deed andwere reserved lieThe islands treaty. They
”“Island. The saidOldtown, wordbut not above Oldtownabove

Oldtown,namedIsland.Oldtown and not Oldtown Havingqualifies
the on which Oldtowndoubt to islandand to clear up anywishing

Island.” Thesituated, “said Oldtownthe includedis exception
1835, 158,c. andin Laws ofconstruction is the Publicrecognized

in the made under it.plan
ofas the work a officer orThe whether considered publicplan,

and,case,record, oxxta uncon-beinga makesas primapublic fade
189;Holden, 21 Pick.Bruce v. Kendalltradicted, it must prevail.

245; Ev.,onWhite, Maine, 1 491.Greenl.13v. §
State,the it istitle, been either in theNo having conveyed by

which this action isThe resolve underor tribe. broughtState
it in the tribe.to beadmits

State,the theof conferred haveby plaintiffsrightsIndependent
title, never with it.the andhad partedalways

isIndians to the soil to thetitle of the limitationsubjectThe
of them.the State canno one v.that Worcesterexcept buyonly,

746;214; S., 745,v. Pet.Mitchell U. 9 Jackson6 Pet.Georgia,
Jackson,; v. 20 Johns. 693.Wood, 295Johns. Goodellv. 7
Maine and notin Massachusettshas been recognizedThis right

statute 13 William III.treaties, but cited(1701),bytheonly by
49;Wareham, 1;Laws10 Met. (1623),Colonyv.in Brown §

Chart, 58, 132;Laws, Acts and Resolves ofc. Prov.and p.An.
471, 472, 301.Mass.of Bay,

to hereditaments.only incorporal CortelyonPrescription applies
Brunt, 2 362.Johns.v. Van

never, hitherto, tohad rightThe having any appear,plaintiffs
Nelsonbe concluded adverse v.cannot possession. Butterfield,by
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Maine, 285, cited;220, 237, Richardson,21 and cases Barker v.
2 & A.B. 579.

statute of isThe limitations a of and isquestionpurely remedy,
pontrolthe of thewithin which can the timelegislature, enlarge

which a suit Oarnegie Morrison,within be v. 2 Met.may brought.
;381; Roche,Bulger Bridgham11 Pick. 36v. 12 Met.Bigelow,v.

273.

Paine, for theA. defendants.W.

Walton, J. This is a real action in which the Penobscot tribe
toclaimIndians recover ofof five small islands inpossession lying

river, nearPenobscot Oldtown.the The action is authorized aby
of the and islegislature,resolve theprosecuted by attorney-general

thethe benefit offor plaintiffs.
in thethat 1796It Penobscot Indians released toappears the

of Massachusetts all title,Commonwealth their and interestright,
on each side ofthe lands the river,to Penobscotlying commencing

called,Rock, so nearat Nichols Colonel Jonathan Eddy’s dwelling-
house, and the riverup miles. deedextending The containsthirty

reservation:the following
however, and to the said tribe all the“Excepting, reserving

river, Oldtown,abovein said said Island,si ands Oldtownincluding
of the saidlimits miles.”the thirtywithin

claim that the islands sued for areThe includedplaintiffs in the
true,If thisreservation. were it would no meansbyforegoing

are entitled tothat recover. Thetheyfollow statute of limitations
overcome;still to behave for the defendants,would and those

claim,whom have been inunder the actual of thethey possession
a the State,under from for more thangrant thirtypremises, years.
have to overcomewould also the that the courtsobjectionThey

held, that a title derived from thehave isalways government supe-
to one from the andderived that itrior if shordd nowaborigines;

otherwise, and it should also held theheld be that ofbe statute
to ais no barlimitations under anrecovery title,Indian a door
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titles,of nowendless and thousandsbe towould opened litigation,
secure, would beconsidered destroyed.instantlyperfectly

referred tooverlooked,fact not be that reservationThe must- the
title, as ain the Indians notdid not create new operateany —did

was sim-Its effectto them of the islands therein described.grant
had, noto leave in them the title before and more.whichply they

clear, therefore, it must beis that if theIt uponplaintiffs prevail,
the this to the wildthat the title of ofthe aborigines countryground

which roamed is to that oflands over the government.superiorthey
haveand of theThe executive legislative departments government

owners oftreated with the Indians as if were thegenerally they
tractthose vast territories. But when the title to any particular

of no suchof land has called in in the courtsbeen justice,question,
held thatdoctrine has been admitted. The courts have uniformly

title of the is to that of thethe aborigines.government superior
51,Lect,3 Kent’s and authorities there cited.Com.

But the do not these ofdefendants wholly uponrely grounds
defense. that the islands sued for are included in theThey deny

“reservation referred to. do not that all the islands inThey deny
Island,”river, Oldtown,said above Oldtown were re-including

;served for such is of the deed.the But denyvery language they
for,that the five small whichislands sued lie of Oldtownalongside

reserved;Island, we think arewere and they right. Certainly
Island, How,are not a of Oldtown nor are above it.part theythey

then, that are included in thecan it be claimed above reserva-they
think it thattion? cannot. We think whatever title theWe

Indians had to those islands was toPenobscot the Com-conveyed
1796,of Massachusetts in and thatmonwealth these nowplaintiffs
defendants,of Theno shadow title. on the are inhave contrary,

under a from the of Maine andconveyance land-agentspossession
Lord inThe to Nathanielland-agentsMassachusetts. conveyed

1839;1837; Lord to Samuel Veazie in diedVeazie inconveyed
1868, defendants are his heirs.and the

however, that theis inIt thesuggested, land-agents, making
1837,to in have exceededLord theirmayconveyance authority.
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scrutinize thehave not deemed it toWe carefullynecessary very
sale,which acted the to see whetherresolves under in makingthey

not; law,exceeded their it a familiar ofor for is rulethey authority
actions,that, recover, all,in real he atthe must if recoverplaintiff

the ofof Ms own title and not the weakness hisupon strength
It is the no title to standthat haveclear plaintiffsadversary’s.

thetherefore, to scrutinizeIt is not very closelynecessary,upon.
Theclaim.sale the defendantsof the under whichregularity

acresthan fourand dollars lesstwo hundred forState received fifty
land, and, as has never been attemptso far thereof anyappears,

the for ofhas moneyto rescind the sale. The State upwards-kept
defendants,it; andto restore and thewithoutyears,thirty offering

the and claimedclaim, heldhavethose under whom possessionthey
it isthat time. thinkof the land all Weto be the owners during

ado tonot possessfor these who appearnot competent plaintiffs,
of the sale.title, to theofscintilla question regularity

Judgment for defendants.

JJ.,Danporth,J.; Dickerson,Cutting, andAppleton, C.

concurred.

Haynes.Leighton vs. Thomas J.H.Charles

clausum,Trespass quare survey in.taxable—cost of

quare clausum,trespass toprevailing plaintiff, of is entitledin an actionThe
survey hy inorder of court included tlieof a madecoststhe reasonablehave

his costs.oftaxation

report.On
Trespass 10, 2,lot inclausum on No. R. Corinth.quare

of athe and thedocket showed surveyor,The entry appointment
him, did not whoseof a to but itcommission appear uponissuing

made.the wasmotion appointment
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