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them musttbe of the andto uponsubmitted jury,judgmentfully
of their conclusions.therest responsibility

overruled.Exceptions

Yirgin Peters,andWalton, Dickerson, Daneobth,Cuttíng,
concurred.JJ.,

Avery.Joseph Granger vs. Peter

grantsConstruction Massachusetts.of from

superiorgovernment aborigines.is to that of theof thetitleThe
“easterly northerly thetownship and on carrieshounded Schoodiae river”A

rivergrant to middle thread of the above tidethe waters.
river, tidewaters,aland both sides of above owns the islandsowner of onThe

oppositelengthof of landstherein, extent the his to them.to the

report..On

clausum,, commenced writ DecemberdatedbyTrespass quare
and the close in1854, for16, plaintiff’s Bailey-breaking entering

an island in the St. Croix river call-'in saidville, county, “being
lotIsland,Grass of number fourteenand known ased part

to the of B. R. and cut-Jones,”in surveyPaileyville, according
&c. The was tooff the trespass allegedand grass,carryingting

December, 1848,the sixteenth ofbeen committed on dayhave
thethat and the date of writ.between dayand on divers days

and brief statementthe issue,The defendant general bypleads
as for theof the state Passamaquoddythe taking agentjustified

henot under their titleIndians,of only original (whichtribe
a withbeen but also treatyclaimed had never byextinguished)

madeMassachusetts,from the commonwealth ofand conveyance
thattheir title was1794, confirmed;which29, bySeptember

and thein the ofhave ever been actual possession occupancythey
the never was of said island.and thatsame, plaintiff possessed

statement,a afiled counter brief generalMr. containingGranger
and hisset in defence that he anddenial of the facts up averring
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in the same had had notorious,predecessors exclusive,right open,
and adverse of island for thanthe morepeaceable possession sixty

before the thisof action. He introduced a ofyears bringing copy
a deed of the commonwealth of WilliamMassachusetts to Bingham,

28, 1794;dated and recorded and1793, 12,January September
that No. now called included7, wasproved township Baileyville,

in this that a called 17.deed; Jones’ wassurvey, Benjamin survey,
made of the river lands and embraced lot No. 14;subsequently

that the of this lot toproprietors Baileyville conveyed (No. 14)
William Vance, 1834;deed of to13, Vance I7obinsonby July
and deed of November 27, 1835; and that RobinsonbyGranger,

his interest to October It wasconveyed 11, 1837. ad-Granger,
mitted that virtue of these Mr. theby deeds, owns wholeGranger
of 14,lot No. and Is the on the other Newriparian proprietor (or

side of the thisriver, island,Brunswick) opposite purchasedhaving
known as “the mills”what was in 1835 and 1837,Bailey rips’

the deeds and the ofaforesaid) and(by possessory rights Joseph
thenThornton,William in of the island, tooccupation claiming

The orown it. sole was whether not Mr. ownedquestion Granger
the island virtue of his of the river’s banksby ownership upon
both sides of it. Mr. testified that evernobodyGranger disputed

Island,his title to Grass under theexcept persons claiming
Indian and the first he knew of that when thewasagent; grass
was under this two men incut, claim, namedby young Daggett

that he sued them for the and1842; obtainedtrespass judgment
default;and execution that one other 1848,to theby year, prior

was cut one but not removed him, but theby Deweygrass by by
witness; that from 1848 1854 time into embraced the declar-(the

one Michael cut the under claim titlea of de-ation) Casey grass
from the defendant Indian in 1854rived as and that theagent;

amade formal to this disseisin amounted(if itentry purgeplaintiff
action,and then this which is nowto submitted uponone) brought

of the evidence to the determination of the full court.a report
The island is about sixteen rods wide and rodsabout sixty-five

lot 14while is rods so there are fifteen rodsonly fifty long;long,
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claimed the14;covered the of No. but Mr.not deedby Granger
He con-as under theseisland as wellby possession, conveyances.

were on thechannel, current,ceded that the and mostdeepest
the islandBrunswick it was betweenNew but that widerside,

eastern bank,and from the to thethe western bank than island
the easternat low of the whenwater,except extremely stages

notthe American butchannel is the sidewider, nearly,being
a severe summer drouth.dryquite, during

theThe defence the deed from to Passa-in Massachusettsput
Indians, till1794;dated not recorded29,maquoddy September

in con-9,June 1842. Grass island was mentioned thisexpressly
The defendant also of the land-officeintroducedveyance. copies

six, ofof of number and(in Massachusetts) plans part township
seven, but the de-14;of number lot No.townshippart including

orcision of the cause does not render necessary any description
anddelineation of these He also several Indianscalledplans.

other witnesses to the Indian of this island.prove occupation

<& F. forJ. G. theGranger plaintiff.
If the line the United States from the British provincesdividing

to the west the itisland,of this claims byplaintiffpasses posses^
his the theThorntons;sion and of and of courseby purchase

titledefendant’s because would then havefails, Massachusetts
to if the lineBut national eastconvey. boundary passesnothing

or centre,of the divides-it in the thenisland, longitudinally the.
title,claims under his deeds astheplaintiff Binghamconveying

the as thewell as Thornton andby purchase beingpossession,
3Keene, Maine,each side. v.Morrisonriparian proprietor upon

v. 5 v.474; Handly 374; 7Anthony, Wheaton, King King,
LuntMass., 496; v. 14Holland, ;149 v. Wil-Mass., Ingraham

kinson, Pick.,4 9268; Dickinson, Cush.,v.Hopkins Academy
545; on a.',Watercourses Storer v.44-48,Angelí (sixth ed.,) §§
Freeman, 6 v. 45Mass., 435; Maine, 9;Gressey,Bradford

v. 423.Ganal Gom. 5 Wend.,People,

O. B. Whidden thefor defendant.
The tribe of as lords of the haveIndians,Passamaquoddy soil,
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been for the of the landscenturies rightful occupants lying upon
the tributaries,St. Croix and its the island in con-including

theand of the state over it wastroversy; sovereignty subject
to this of 1 Com.,Kent’slegal occupancy.right (seventh ed.,)

3276; Kent’s257, 259, Com., 461, and note.468,

C. J. This is anAppueton, action of clausumtrespass quare
for and thebreaking close, calledfregit, entering plaintiff’s

“Grass Island” situated St.in Croix andriver, andcutting carry-
the thereon. There anotheris count deing away grass growing

bonis for and theasjoortatis cuttaking awaycarrying hay upon
the island. The writ is dated 16,December 1854. The case has

been to thesubmitted court for its decision.just
The river St. Croix at divides Maine fromBaileyville New

Brunswick. The middle thread of the river is the be-boundary
tween them, Grass Island about Thedividing island isequally.
above Thetide waters. is the admittedplaintiff riparian propri-
etor on of theboth sides river, the Theisland.including plain-
tiff the lands on both sides of the he ownsowning river, the island
to the extent of ofthe his lands it. Primalength upon facie,

hetherefore, makes out a case.
The as the ofdefendant, theagent tribe ofPassamaquoddy

under theirIndians, title.justifies alleged
The defence rests an orupon agreement, whichtreaty, by the

commonwealth of theMassachusetts, on oftwenty-ninth day Sep-
1794, atember, for valuable consideration, theto Passa-assigned

tribe of andIndians, othermaquoddy Indians connected with
inthem, certain islands the St. Croix river, which is foundamong

Island.Grass This or was recorded inagreement treaty the reg-
of deeds for on theistry ninthWashington ofcounty day June,

1842.
But to the ofprior twenty-ninth 1794, theday September, com-

monwealth of Massachusetts had deed datedby 28,January 1793,
12, 1794,and recorded No. 7September conveyed (now Bailey-

to William it asville) Bingham, ondescribing bounding westerly



DISTRICT, 1874.296 EASTERN

Avery.Granger v.

division,in the Eastand seventeennumbered sixteentownships
&c. The Schoodiacand on Schoodiac river,northerlyeasterly

thethe Croix. this deedriver St. By granteeis called likewise
Child,v.the thread of the river. Starrtitle to middleacquired

20 Wend., 149.
notthe Grass Island didIt that title tois thereforeapparent

thethe the tribe agreementto Indians of byPassamaquoddypass
that com-of Massachusetts,made with the commonwealth because

itsandsame,tomonwealth had with its title thealready parted
record.deed had been duly uponput

the had the title of William Bing-The case finds that plaintiff
ham river in is Grass14,to lot No. whichBaileyville opposite

he had title Williamand that the ofIsland, Binghamacquired
was eventhebefore the under which defendant justifiesagreement

addition to. the has theon record. In this plaintiff posses-placed
and William who to ownThornton,of claimedsory Josephrights

in titlethe and who were His isisland, perfect.possession.
Maine,58Veazie,It in Penobscot Tribe v.was determined

402, that of the to that of thethe title government'was superior
Indians no toThe had titlePassamaquoddy originallyaborigines.

this none theisland in They bycontroversy. acquired conveyance
Massachusetts,from nor have since adversethey acquired any by

different,ofThe occasional the islandoccupation bypossession.
Indians for cannot constitute a title dis-temporary purposes by
seisin. Defendant defaulted.

and con-Cutting, Walton, Barrows, Peters, JJ.,Daneorth
curred.
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