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defaulted,must be andThe defendant be there-judgment
entered, that the recover seisin andupon plaintiffs possession

of the demanded premises.

Charles Murch versus Peol Tomer.

tribe,ofthe defendant was an Indian the PenobscotThat furnishes no de-
aupon promissory byto an action note made him.fence

however, obtaining note,inslightest imposition,The the would prevent a
'recovery upon it.

the. that action wasThe aparties agreed, upon note of hand
he was atdefendant, and that thethe time ofbysigned sign-

of the Penobscotis,still an Indianand Ifit, tribe. theing
defendant,thebe maintained heagainstcouldaction anbeing

defaulted;aforesaid, he was to be and if not,asIndian the
to become nonsuit.wasplaintiff

Term, 1842, the case wasJunethe continuedAt nisi under
bethat it should inargued Nowriting.an agreement, argu-

into the hands of thecomehave Reporter.ments

Randall,and for theAppleton plaintiff,J.

theSewall, for defendant.Cony &f

of the Court was drawn upThe opinion by

Tomer,J. —■ it is anC. appears, IndianWhitman of the
The action him istribe. aagainst upon notePenobscot of

that,is contended reason ofbyit hishand; and being such
it. for certainIndian, is not liable Butuponhe enactments of

not, have beenit probably, doubted,wouldthe thatlegislature,
have made a valid contract. Hemightdefendant mightthe

citizen,deemed a or ofbeen as thehaving anyhave privi-not
condition,His however,to incitizenship. refer-incidentleges

not becontracts, frommight distinguishableto his that ofence
be us.who amongmight sojourninga foreigner,

of this were its ancientcountryThe aborigines proprietors.
foothold,aBut, from obtainedhaving here,emigrants Europe
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till theirnumbers,and increased in hadhaving power greatly
entireassumednatives,the attranscended that of lengththey
evenlaw,settled that; till becomecontrol over them it has

arewhichdistricts, to theythe and soil of the smallterritory
theirs inis notreduced, absolutelynow in their occupation,

use; and even theare fromfee. alienatingThey prohibited
Ourcontrol.it is not left to their entireand ofimprovement

have beencitizens, States, prohibited,the Unitedthroughout
them, from pur-some ofunder certain inexcept regulations,

beenhavelands of the Indians. These regulationschasing
andalteredwithout but thedoubt;wise and showpolitic, they

country.of thehumbled condition of the ancient possessors
was1821, itState, inact, 175, 1,In this an ch.by passed§
theofGovernor,that the the consentand withprovided, by

Council, threemore, per-one or exceedingnotmight appoint
4, ofsons, to be for the Penobscot of Indians.agents Bytribe ■§>

act,the same it was shouldthat orprovided, such agent agents
usethe care and for theirhave of theirmanagement property

ofbenefit; further,and and that all contracts and bargains,
kind, timber ortrees,relative to the sale or ofevery disposal

andor leasesland,on Indians’ allsaid andgrass, growing being
lands,contracts,other relative to the which anyofimprovement

obtain from said of noIndians, shall be"void andperson may
unlesseffect 5such or Andapproved by agent agents. by ^

it was that such orprovided in his or their ownagent agents,
names, maintainmight actionany proper for sum dueany any

Indians or theiror ;Indian tribes or forrespective any injury
to them or theirdone for the benefit of such Indianproperty,

or their tribes.or Indians Other have since beenregulations
timemade, time,from to location,relative to the allotment

and of their lands.occupation And all the in theprovisions
acts weredifferent re-enacted in the Statutes,Revised except-

one,the thating thatprovides shall have the care andagents
of themanagement of the Indiansproperty for their use and

benefit. This fromprovision, the insertion,of its formerplace
and the matter with whichsubject connected,it was bemay
believed to have been intended in reference toonly the real
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It would seem that it never could haveIndians.of theestate
over,to sucligive agents any supervisioncontemplatedbeen

of the little modicum of personalor the management property,
ofin the an Indian. Into be found possession practice,usually

everbelieved,it that no considered himselfagentis clothed
And, in referencesuch to the carewith and man-any power.

estate,of the real every necessary had beenagement provision
seems,It therefore obviouá, that,made. for thesespecifically
was omitted.reasons, that provision

In or more ofsome one the States it has been enacted, that
be valid,with an Indian should and,no contract in Massachu-

setts, of beensome the tribes have put under guardianship.
the kind hasthis State ofIn takennothing place, toexcept

before Thethe extent named.limited condition of the tribes,
States of the Union,in the older isremaining peculiar. They

however, bornbeings,human andare, residing within our bor-
would,This constituteordinarily,ders. them citizens; and
in all ifcannot inrespects, beany,they considered as aliens.

seems toOur constitution contemplate, that, under cir-certain
becomecumstances, may voters at ourthey elections. It only

fromsuch as are notvoting, taxed;excludes thereby implying,
taxed, that theyif be voters. Ourmay constitution,' moreover,

“ all men arethat born freesays equally and independent;
natural,haveand certain inherent and unalienable ;rights

is,which that of acquiring,among possessing, and protecting
then, should theWhy, condition ofproperty.” an Indian

of otherdiffer from that individuals born and reared upon our
? Is it insisted that theown soil Penobscot tribe are a nation

and ? Ourthemselves independent constitutionby recognizes
and ourthing, legislation altogetherno such forbids it. If one

crime,commit a or doshould personalof them any toinjury
citizens, should we hesitate toone of our send an officer into the

?of his tribe to himmidst apprehend not.Clearly It would
if aotherwise, were nationbe surely they by themselves. We

in ourhave terms extended legislation overexpress ;them and
over their and have even toterritory; presumed appoint agents
to the of inaffairs the Indiansmanage reference to it. Their

Vol. vnx. 68
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withthen is anomalous. endowedtruly Althoughcondition
fact,and inspecies,the attributes to our abelonging portion

race, borders,and within ourthe bornof human and theby
anseeminglyour constitution inalienablehavingterms of right

ofto the and control as aproperty; yet,acquisition peo-
treated,it were and areand as nationally collectively,'theyple,

to a least,so certain extent at asnecessarilyand perhaps
of those attributes. on their andImbecilitynonehaving part,

ours,on havethe of humanitydictates necessarily prescribed
to our control; inpaternalto them their disregardsubjection

abstract ofleast,at of the of man.some, principlesof rights
our laws ingothe to which them of theirTo extent abridging

incident theordinarilynatural toright, ownershipsupposed
consider themwe mustof and collec-property, individually

As theas under our before statedtively tutelage. regulations
however, wein of must not ex-personal rights,are derogation

what is obviouslytend them beyond prescribed.
to make contractspersonal not,Their are our stat-rights by

Indian of theAnutes, Penobscot tribe hireimpaired. might
labor; and his sueto to andrighthimself out for recover an

in his own name is not taken from him.agreed compensation,
made, would beif fairlyHis as valid.agreement, recognized

were to labor for a certain term forIf aagreementsuch speci-
after served afied and of the if hehaving part time,price,

toand refuse term,should finish thedepart wouldcauselessly
else,more than one tohave a recoverright, any anyhe any

he had ?for what service If not it must beperformedthing
to ahad make contract.power bindinghe Andbecause sup-

some ofbe desirous to articlepurchasehe should personalpose
tobe delivered him his toestate, uponit shouldand agreeing

fixed his labor for a termprice,for a certain by specifieditpay
of em-he should fail would histime; performance,andof

him ?no of heagainst Surelyaction oughthave rightployer
but he would have redress atweand cannot doubthave,to

law.
13,2Thaxter, v. Grinnell al. Met.of adm’r.caseIn the &

to thebeen guardian Chappe-havingplaintiff,the appointed
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(hemone of on board ofhavingIndians, engagedandquiddic
thedeceased and thehaving duringa whale and voyage,ship,

out letters of administration estate,on histakenplaintiff having
services,for his theto pay upon ground,recoverattempted

Indian,the he underwith beingthat the contract guardianship,
held, the defendants not'was Court as werevoid. The ap-

thewas one of tribe,that the Indian Chappequiddicprised,
full to him,and had been the amount due that the plain-paid

recover;tiff and the contractcould not that was Thisvalid.
case shows that, aside fromvery clearly any express statutory

an validprohibition, Indian make a contract.might
Our orstatute has the agentauthorized to sue for aagents

debt due to Indian; not,an in terms,it hasbut or by impli-
cation, thetaken of the Indian to sue withoutaway right the
interference of statutethe And the hasagents. made no pro-
vision for interference of an when aany agent, contract is

tosought be Indian; it,enforced an nor has inagainst any
inway, terms,not and wecertainly express cannot understand

that it has toimplication, undertaken shield him fromby his
to hisobligation whetherperform orpromise, express implied,

to for or articlespay him Ingoods received. thisby respect
he seems to in the ofstand otherpredicament any individual.
The on,note declared we must waspresume, obtained.fairly
If not it been made The im-would have apparent. slightest

it would aposition in it.obtaining prevent recovery upon
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